SPOTLIGHT ON PROCESS OF SELECTION AND APPOINTMENT
OF JUDGESIN NEPAL

INTRODUCTION

Courts in Nepal can be broadly classified in to teategories: 1. Regular Courts as
provided in the constitution and 2. Special Coad9provided in the special legislations
enacted by Parliament. The selection, appointragdtpromotion policy guidelines for
the judges of regular courts are broadly mentiomedhe Interim Constitution 2063
(hereinafter called constitution) itself. The lassch as Judicial Council Act 2047 B.S.
and Judicial Council (procedure) Regulation 20586.Burther elaborate and strengthen
the constitutional policies on judicial appointment In contrast to the selection,
appointment and promotion of the judges in regataurts, the parent legislation of the
Special Courts and Tribunals provide its own seacand appointment policy for judges
of the special courts. The review of the speaagjidlations establishing special courts
reveal that the approach of the government andPtréament has been to bypass the
regular courts in special disputes and establiggt@ive as the deciding authority in
appointing process.

The regular courts are very important institutiémsdispute settlement and enforcement
of the rule of law in Nepal. They consist of thtésr courts, namely, District Court,
Appellate Court and Supreme Court. Along with éhesgular courts, there exist Military
Court, Special Court, Labor Court, Administrativeu®, Debt Recovery Tribunal and
Revenue Tribunal as special courts.

Level of Judges | Appointing Authority | Pool

District Judges Judicial Council Qualified Gazet@fficers from Judicial Service
(Interim constitution has made a provision for
recruitment of district judges from the membershef
bar through open competition exam. This option has
however not been exercised as of now.)

Appellate Court | Judicial Council 1. District Judges

Judges

2. Members of the Bar, Academia, Public Prosesutor
Civil Servants from Judicial Service.

Supreme Court | Judicial Council 1. Appellate Court Judges.

Judges

2. Members of the Bar, Academia, Public Prosecutors,
Civil Servants from Judicial Service.

Chief Justice of | Constitutional Council| Supreme Court judges
Nepal

Military Court Chief of Army Staff Army Commissioned Officers
(Subject to overriding
power of Nepal

Government)
Special Court Nepal Government Judges of the ApteeCourt
Administrative Nepal Government Sitting judges of Appellate Court/senior lawyers
Court Administrative service officers with ten years esipece
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Officers from the Judicial Service

Labor Court Nepal Government First class gazetfidess from the Judicial Service

Tax Tribunal Nepal Government Each of the three members of the Tribunal coming

from following three different pools.
e Independent Lawyers/Judges
* Independent Tax Expert

* |ndependent Accounts Expert

J

Debt Recovery Nepal Government Gazetted Officers from Law Ministry/District Judge

Tribunal

or persons qualified to be district judge; Sr.
Chartered Accountants/ Sr. Banking Officers and
professionals

S

Debt Recovery Nepal Government Judges from Appellate Court or Ex-judges from

Appellate
Tribunal

Appellate Court or persons qualified to hold such

post.

QUALIFICATIONSFOR APPOINTMENT ASA JUDGE

The Constitution, The Legislature-Parliament RUg63, Judicial Council Act 2047
B.S., Judicial Council (Procedure) Rule 2056 B.&tae governing laws for appointment
of the judges. The constitution and the law pibscthe following qualifications as a
basic minimum (but not the only qualification) fitve appointment of judges. They are:

Level of Judges

Qualifications Required

District Judge

1. He/she has to be a citizen of Nepal;
2.
3.

He/she has a bachelors degree in law; and
He/she has worked as a gazetted second classrafficelicial
service for at least four years.

Appellate Judge

. He/she has to be a citizen of Nepal;

He/she has a bachelors degree in law; and

He/she has worked as a District Judge or workehjnother
equivalent post for a period of at least sevensyeahas practiced
law for at least ten years as a law graduate adearahas taught
law or done research thereon or has worked in mgr dield of law
or justice for at least ten years.

Supreme Court Judge

2.
3.

1He/she has to be a citizen of Nepal,

He/she has a bachelors degree in law; and

He/she has worked as an Appellate Judge or workady other
equivalent post of judicial service for at leasteseyears or has
practiced law for at least fifteen years as a lasdlgate advocate or
is a distinguished jurist who has worked for astdidteen years in
the judicial or legal field .

The Chief Justice of
Nepal

Any person who has worked as a judge of the Supreooet for
minimum of three years.
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JUDICIAL COUNCIL ASA NOMINATING AUTHORITY

Under the former constitution of 2047 B.S. His Mdyethe King formally appointed the
judges of regular courts on the recommendatiomefJudicial Council which was under
the influence and control of the leaders of thegiady'®. The Chief Justice of Nepal
however is selected and recommended by the Catimtiath Council** The promulgation
of Interim Constitution 2063 however has changesl power relation in appointment
regime. The status of the King as an appointindgpaity has been deleted. Under the
new arrangement in the constitution the Prime Manigppoints the Chief Justice on the
recommendation of the Constitutional Council anel @hief Justice appoints the other
judges on the recommendation of the Judicial Cdtmcrhe Interim Constitution has
also changed the composition of the Constituti@wincil and Judicial Council. Judicial
Council is now under the influence and controlted political wings of the government.
Majority of the members are from non-judicial conmncies® The Judicial Council
and Constitutional Councils, nevertheless, are ittteependent constitutional bodies.
Judicial Council consists of members representioity the executive and the judiciary.
The institution of Judicial Council is led by théni€f Justice of Nepal. In Nepal the

13 Article 93 of the Congtitution of Kingdom of Nepal 2047 B.S.

Judicial Council:

0] There shall be a Judicial Council to make ragtendations and give advice in accordance
with this Constitution concerning the appointmefit disciplinary action against, and
dismissal of judges, and other matters relatingdaial administration, which shall consist
of the following as its Chairman and members:-

(a the Chief justice, ex-officio Chairman;
(b) the Minister of Justice, ex-officio member;
© two senior-most Judges of the
Supreme Court, ex-officio members; and
(d) onedistinguished jurist to be nominated by HisMajesty. Member
(i) Notwithstanding anything contained in clau§ge above, if it becomes necessary for the

Judicial Council to consider any matter relatingtdudge who is a member of the Council
or to make a recommendation to His Majesty abocih Sudge, the Judge next in seniority
shall take part as a member.

(iii) The term of office and privileges of the mber referred to in sub-clause (d) of clause (i)
shall be as prescribed by His Majesty.

(iv) The powers and duties of the Judicial Colaitier than those referred to in clause (i) shall
be as prescribed by law.
(V) The Judicial Council may frame rules to retpilés business. Such rules shall become

effective upon approval by His Majesty

14 see footnote 3.

15 See Article 103 and 109 of the Interim Constitntio

16 See Article 113 of the Interim Constitution: T¢mmposition of the Judicial Council under the lirter
Constitution is as follows:

@) the Chief justice, ex-officio Chairman;

(b) the Minister of Justice, ex-officio member;

© one senior-most Judge of the
Supreme Court, ex-officio members;

(d) one distinguished jurist to be nominated bgnE Minister Member

(e One senior advocate appointed by Chief Justicthe recommendation of the Nepal Bar
Association . Member
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judges are not selected and recommended by a peciteve body. Unlike in many
countries such as India and U.K. the cabinet hasoi®to play except influence its
decision through Minister for Law and Justice attteo members of the Judicial Council.

Under the Constitution of the Kingdom of Nepal 2@Q4&re were no provisions requiring
legislative approval of members recommended by dbwestitutional bodies such as
Constitutional Council and Judicial Council. Ldgtsre had no role in selection,
appointment and promotion of judges in Nepal. réle was limited to impeachment of
the Supreme Court judges for incapacity, misbehaara failure to discharge duty in
good faith.

When the Constitution of 2047 introduced the cohaefp Judicial Council, it was
generally applauded as a creative invention to renkealthy selection process and an
institutional arrangement to prevent personal lsiasfeboth inside and outside political
wings of the government. The review of the selectind appointment process in Judicial
Council over the last fifteen years shows thatahemas very minimal governmental
influence on appointment and promotion of caredg@s as most of them were selected
on a routine basis of seniority. There were soases where government was able to
push their candidates from the Bar. But this pcactiad also been controlled with the
introduction of Coordination Committee as an intediary body to select and
recommend the candidates to the Judicial Council.

The Judicial Council selects and recommends catelidéor appointment as District
Court Judges, Appellate Court judges and Supremet@alges. The candidate for Chief
Justice, however, is decided and recommended bgdmstitutional Council. With the
promulgation of Interim Constitution 2063, the carajiion of the Constitutional Council
has also undergone a change. As of now the Primestiér not only leads but can also
control the decision making process in the councifrticle 149 of the Interim
Constitution has given the majority of the memb=wming from executive side a final
say in appointment of Chief Justite.The analysis of the constitutional changes ofearl

17 Article 149 of the nterim Constitution 2063 provides as follows:

Constitutional Council:
(i) There shall be a Constitutional Council, foaking recommendations in accordance
with this Constitution for appointment of officiais Constitutional Bodies, which shall
consist of the following as Chairman and members:-

@ the Prime Minister Chairman;
(b) the Chief justice Member;
(c) the Speaker of the Legislature Parliament enmi\der;

(d) three ministers nominated by the Prime Mimiste Member;and

(if) For the purpose of recommendation of an appointment of the Chief justice, the
Congtitutional Council shall include among its members the Minister of justice and a
Judge of the Supreme Court.

(i) The functions, duties and powers of the Qasonal Council shall be as
determined by this Constitution and other laws.
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suggest that the political wings of the governnastnot willing to leave the judiciary in
the hands of judges alone. There may be two reaf®orthis. Firstly the leaders of the
major parties may have come to conclusion thajutlieiary has generally failed to come
forward with courage in times of highhandednessioharchy and that is basically due to
conservative and bureaucratic background of the ofake cadre judges. Secondly the
leaders may have also thought that the presengiglaigp of the judiciary may not be able
to adequately respond to the demands of the agpiraf new Nepal. The Interim
Constitution 2063 therefore made a departure ftoapiast and introduced major changes
in the constitutional scheme of Nepal. The messaggeloud and clear. Firstly Political
wings of the government have the mandate and regpbity to create a judiciary that is
responsive to democratic aspirations of the peapte Secondly, the judges are finally
accountable to people through their elected reptatee for their overall performance.

The review of the past performances reveal thamost cases decisions in Judicial
Council were taken by unanimity. The trend remaimessame as of now too. This has at
times led to complaints, though not substantiate#dpolitical bargains between the
judiciary and government in selection and promotanjudges. Generally speaking
Nepal Government keeps a watch on judicial appantsr and promotions through
Ministry of Law, Justice and Parliamentary Affair§.he Judicial Council is led by the
Chief Justice and he is supported by one senigggugreviously two senior judges).
There used to be majority representation from jadjcin Judicial Council in the past.
But under present regime it is the majority of theembers from non-judiciary
constituencies who rule the decision making praceke judges have now a role to
check and balance decision making process anarmittate them as before.

Article 117 ofthe Constitution of the Kingdom of Nepal 2047 on the other hand

provided the composition of the Constitutional Calas follows:

Constitutional Council:
(i) There shall be a Constitutional Council, foaking recommendations in accordance
with this Constitution for appointment of officiais Constitutional Bodies, which shall
consist of the following as Chairman and members:-

@ the Prime Minister Chairman;
(b) the Chief justice Member;
(c) the Speaker of the House of Representatives Member;

(d) the Chairman of the National Assembly Merrdoed

(e) the Opposition Party leader in the House girBsentatives Member.
(if) For the purpose of recommendation of an appointment of the Chief justice, the
Congtitutional Council shall include among its members the Minister of justice and a
Judge of the Supreme Court.
(i)  The functions, duties and powers of the ConstimatioCouncil shall be as

determined by this Constitution and other laws.

(iv) The Constitutional Council constituted punsuto clause (i) shall have the power to
regulate its working procedures on its own.
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APPOINTMENT OF THE CHIEF JUSTICE OF NEPAL

Article 87 (1) of the former constitution made iear that the appointment of the Chief
Justice, unlike in other countries, was to be madée King on the recommendation of
the Constitutional Council, a body created undeichsr 117 of the then Constitution for
the purpose of appointing heads of most of the tdtatisnal bodies. The creation of the
Constitutional Council was suggested by the framéthe constitution then as a way of
minimizing the monopoly of either the King (who haden absolute in Nepal before
1990) or the majority party government in Parliam@wvhich is the general practice in
other countries adopting the Westminster modekofiacratic government).

Since the Constitution of the Kingdom of Nepal 2@&xe an important role to the Chief
Justice of Nepal, the framers of the constitutieft that the establishment of the
Constitutional Council would be critical for thetaslishment of independent judiciary.
This was specially so in view of the past pracofemeddling with judicial power to
ensure the verdict in favor of the establishmehitwas felt that the new appointment
system would enable the state to find and appaopie to head the Supreme Court and
the judiciary who would be independent and capableaintaining the dignity of the
position to which he or she was appointed. Thegmes of the opposition leader in
Constitutional Council was the most significant té@a of the whole appointment
process. The other judges of the Supreme Court awppointed by the King on the
recommendation of the Judicial Council (under Aeti®3). The Judicial Council is
headed by the Chief Justice and it did not provuith to the opposition party leader in
Parliament. The idea obviously was to ensure natioonsensus in judicial leadership.

Despite the apparently free hand given to the Qoitisihal Council by Article 87(1) of
the former constitutiorf, a convention had been established since 1990 ith#te
appointment of a Chief Justice of Nepal, " seydrit in terms of date of appointment to

18 Article 87 of the Constitution of the Kingdom of Nepal 2047

Appointment, Qualifications and conditions of Service of judges of the Supreme Court_.

() His Majesty shall appoint the Chief JusticeN#pal on the recommendation of the
Constitutional Council, and other judges of ther8aoge Court on the recommendation
of the Judicial Council. The tenure of office o&thief Justice shall be seven years
from the date of appointment.

(i) Any person who has worked as a judge of tapr&me Court for at least five years
is eligible for appointment as Chief Justice.

(ii)Any person who has worked as a Judge of apeate Court or in any equivalent
post of the Judicial Service for at least ten year$as practiced law for at least fifteen
years as a law graduate advocate or senior adyocatdo is a distinguished jurist who
has worked for at least fifteen years in the judicdr legal field is eligible for
appointment as a Judge of the Supreme Court.
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the Supreme Court bench — must be respéétdthe intention of the Constitutional
Council in establishing this tradition had been restrain itself from making any
controversial decision in the matter of appointiegder in judiciary. Such a tradition was
not fully complied with during the Pachayat regiama there are instances where junior
judges of the Supreme Court were appointed as Qhgfce with a view of bringing in
somebody sympathetic to the regime. Nepal isalgare of a bitter Indian experience of
Mrs. Indira Gandhi trying to cow down the judicidoy appointing junior judge as the
Chief Justice during the time of 1975 emergency.

The development of this convention, however, dose mean that the Constitutional
Council has waived its power to give appropriagdkrship by appointing a competent
junior judge as Chief Justice. The Council couldiaals dispense with the "seniority
convention" if the judge "next in line" for the apptment was not thought to be suitable.
It may also be noted that the appointment of a Chistice on the basis of seniority
alone has led to a number of short term appointsnientapid succession which has not
allowed sufficiently effective leadership to be @ivto the judiciary, and has generated
numerous judicial and bureaucratic problems thraogtability. Seniority as a sole basis
for the appointment of the chief justice is fraughth two major problems. Firstly, it
makes the senior most judge complacent in his opkedormance. He or she may not
think it necessary to go out of his or her routimerk to prove his worthiness as a
candidate for chief justice. Secondly, the junjigitges have no incentive to give their
extra effort to make judiciary result oriented. eTébvious incentive for a next judge on
line is to carryon routine work avoiding controvess and risks in decision making
process. The post of Chief Justice has got todmeed and it should not necessarily
come as a time bound gift. This however does reamthat the constitutional council
should be allowed to by pass the seniority and pro#k choose any body from the pool.
Giving such liberty would be the end of independeint judiciary and beginning of
judicial sycophancy. Judges who should be limitimg powers of the government would
be in no position to do justice to the basic ppies of constitutionalism and there will be
virtual rush for unhealthy competition to pleasee tpolitical masters for future
appointment as a chief justice of Nepal. So, #swe is where to draw a line? The
answer is not easy. Judicial leadership plannhraulsl start from the very beginning.
The chief justice in making has to be searchednie tand appointment has to be given
with a time plan to ensure at least three to faary of tenure so that he or she has an
incentive to make a dent in judicial reform proce$his does not seem to have happened
in Nepal.

RECRUITMENT OF DISTRICT JUDGES

There are altogether 75 District Courts in Nepdhese courts are the courts of first
instance and have both civil and criminal jurisidicton all cases other than the ones

19 After the retirement of the Chief Justice Bishwitndpadhayay in 1995 (who had been appointed by the
first elected government after 1990), the seniostnpjadge, Surendra Prasad Singh was recommended by
the Constitutional Council. And this tradition Hasen continued by the subsequent appointmentsilokTr
Pratap Rana, Om Bhakta Shrestha, Mohan Prasad Sh#teshab Prasad Upadhyaya, Kedar Nath
Upadhyaya, and so on.
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assigned to special courts under special Acts.y Bine the lowest court in the hierarchy
of judiciary. There are altogether 110 to 120 xstJudges working at any time of the
year. These District Judges are appointed by ld@ouncil (hereinafter called the
Council) from the pool of civil servants belongittgjudicial service.

The appointment as a District Judge has always beeattraction to the officers of the
judicial service as the remuneration, status amiefiteconferred on District Judge is
quite attractive. The former constitution and tlaev did not make provision for
appointment of District Judges outside the pootigfl servants belonging to judicial
service. Hence there was practically no role fdrsaa to influence the selection and
appointment of judges at the district level. Bhe tsituation has changed. Interim
constitution has provided provision for recruitmentdistrict judges from the members
of the bar as well through open competition in teritand other exams. This opening has
led to an end of the monopoly of civil servantsnirqudicial service in the first ranking
recruit of cadre judges.

PROCEDURE OF SELECTION AND RECOMMENDATION BY JUDICIAL
COUNCIL FOR APPOINTMENT OF DISTRICT JUDGES

The Judicial Council Act 2047 B.S. requires theidiatl Council to keep the data of the
people eligible for appointment as a judge foredht levels of courts. Data include
personal details, academic qualification, expeesrand other relevant information. The
secretary of the Judicial Council is required tdlexd data of probable candidates for
appointment as a judge to different levels of cduoin places like the Supreme Court
and the courts under its jurisdiction, Ministryladw and Justice, Office of the attorney
general, Faculty of Law in Tribhuwan University, pd& Bar Association, Nepal Bar
Council and other related institutions and agenciBse Judicial Council is also required
to keep up to date personal files of each of tlimgs appointed at different levels of
court in Nepal.

These records and files of the sitting judges dr&dther probable candidates outside
career judges are, as a matter of practice, treatedassified documents and are not
available for public inspectioft.

The procedure for selection and appointment ofgsdgpnsist in review of qualifications,
seniority, experience, knowledge of law, integritypartiality and moral character of the
person in consideration. The Judicial Councikiguired to put in writing with regards to
matters concerning his eligibility, qualificatiomd give the reasons for the selection.
The Council members have the practice of verifythg integrity, capability and
character of the judges to be appointed from teg&tutions where he is working and the
concerned courts. All these processes are treagedonfidential and the probable
candidate may not know the comments against hisactex by his seniors or peers.

20 section 3 of Judicial Council Act 2047 B.S. andt®ms 3 and 4 of Judicial Council Procedural
Regulation 2056 B.S.
% There is no law on classification of documentsl@pal.
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This has often been criticized as a threat to irddpnce and impartiality of the judges at
the lower level. The meetings of the Judicial Goluand Constitutional Council are held
in camera. There is virtually no scope for interg®ups to influence decision making
process. The only way to influence the decisiorkinta process is to lobby each
individual members of the Judicial Council. Lobhyimay help to certain extent in
appointment of non-career judges from the Bar. hyaig may not be of significance in
appointment and promotion of career judges asstristly based on seniority. There is
no public hearing system in the selection and appwnt of district and appellate
judges. But this issue has drawn the attentiom@fpeople and political parties in Nepal.
There are cases of informal public hearings byl secieties before the appointment of
constitutional bodies such as Election Commissibshould not be surprising if the civil
society demands the same against the appointm@udgés in Appellate Court at least.

The Judicial Council is also required to keep updébe record of each of the judges
working in different levels of court in Nepal. Tlpersonal files of each of the judges
contain information such as inspection reports padormance evaluations by judges
from higher courts. In fact any appointment ofofiiccer from judicial service to the post

of a judge or the promotional appointment of a pitlg a higher court is basically based
on seniority. Seniority is ignored only in casdsserious complaint about his or her
capacity or integrity. This has often been crel as a stumbling block in infusing

incentive to work hard. The Judicial Council howesticks to this practice as it reduces
the scope of manipulation in selection of caredg@g? for appointment and promotion.

There are very exceptional cases where seniorigyben bypassed. Any decision of
superseding senior judges is taken as an excegtidnthe appointment on seniority basis
is taken as a matter of convention.

As a matter of practice and convention the Judi€alncil decides the candidate for
appointment and promotion of career judges on #seshof seniority if there is nothing

serious against him.  Section 5 of the Judiciaur@d (procedure) Rule 2056 B.S.

provides following checklist for clearing a candeldor selection and appointment
purpose. Many however consider these checklister® show piece and does not really
mean any thing at the time of real decision makiragess.

1. The level of expertise, experience and quality oflkwin related field and
subject;

2. Capacity of understanding the fact in issue andllégsues involved in the

cases and level of judgement writing skill and gyalf judgements made;

File records about his work and conduct;

Matters noted in inspection report;

Status of performance evaluation;

Educational qualification, research and publicaicglated to law;

Law related experience, knowledge and contribuéind the recognition and

public image of the person;

Fearlessness and capability; and

Nookow

©

22 Career Judges are the ones appointed and profmotedudicial Service Staff.

21



9. Conduct prior to appointment as a judge and viotatf code of conduct if
any after the appointment.

There were several reasons for keeping the seteatid appointment of judges out of the
control of executive and legislature in Nepal. Toastitution envisages the judiciary as
a guardian of the fundamental rights and enfordethe constitutional limitations on
government. Constitution mandates the judiciargdbas a strong check on the excesses
of the executive and legislature. This will beiticult proposition if the executive or
legislature have a final say in their appointment.

ROLE OF THE BAR IN SELECTION, APPOINTMENT AND PROMOTION OF
JUDGES

Role of the Bar in judicial appointments is thre&lf Firstly, the Bar keeps the data of
the practicing lawyers. Secondly, as a major stakieh in independence of judiciary, it
may work as a pressure group to ensure right adecisi selection process. Thirdly it
may provide necessary but informal feed back toJtiicial Council on the fithess of a
proposed candidate from the Bar for appointmettiégoost of a judge. The latter part of
its responsibility however will be discharged omifzen the Judicial Council requests its
opinion on particular candidate. The Bar may lodgecomplaint on its own if it feels
that the proposed candidate is unfit and his orititegrity is known to be questionable.
The practice over the period of ten years reveatl the Judicial Council rarely seek its
feed back for the selection of career judges f@oagment and promotion. Its opinion
has been sought only in cases of selection of dates from the Bar for appointment to
Appellate Court and Supreme Court judge. One efrdasons given for not involving
Bar leaders in promotion of career judges is thatiuuld undermine the independence of
judges. The president of the Nepal Bar Associgpiarticipate as an ex-officio member
in the Coordination Committee. He or she may g@aytal role in pushing candidates
from the Bar for judicial appointments.

COORDINATION COMMITTEE AND ITSROLE IN SELECTION

Judicial Council (procedure) Rule 2056 B.S proviftasa Coordination Committe®@.
This Coordination Committee consists of followingmbers:

A member of the Judicial Council commissioned

by the decision of the Judicial Council Ex-officio Chairperson
Attorney General of Nepal Ex- officio Member
Registrar of the Supreme Court Ex- officio Member
Secretary of Ministry of Law and Justice Ex- officio Member
President, Nepal Bar Association Ex- officio Member

Dean, Faculty of Law, Tribhuvan University Ex- officio Member
Secretary, Judicial Council Ex- officioMember Secretary

% Section 18 of the Judicial Council (procedure)eRz056 B.S.
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The Coordination Committee has the responsibilitys@rutinizing the list of probable

candidates from judicial service, bar and facultyaw. It then recommends the list of
candidates for selection by the Judicial Coundudicial Council is not bound by the
recommendation of Coordination Committee. It camiew and reject the candidates
recommended by the Coordination Committee. Intmrache Judicial Council has been
going by the list of the candidates proposed byGberdination Committee. It however
reserves the right to use its discretion when dedlrarises.

Prior to 2051 B.S. (1994), there was no divisiorjudficial service in to three separate
groups (law group, public prosecutor group anddiady group). Until then an officer
working as a bench assistant could be easily tearexf to the office of the Attorney
General and likewise an officer working as a buceatuin Ministry of Justice could be
easily transferred to a Court as a bench assistaassistant registrar. After 1994 the
judicial service has been divided into three groapg transfer of staff from one group to
another group has become very difficult. Any tfanglecision of Nepal Government
from one group to another requires the approvahefPublic Service Commission and
recommendation of the Judicial Commission. Thedhates appearing in the public
service commission exam has to make a choice dirtteeof filling up the form itself.
Those who aspire to become a career judge usugdljyoo judiciary group as 80 % of
District Judges are appointed from this group. e €kperience, however, shows that the
judges appointed from the pool of government adgsnare efficient in criminal cases
while the judges coming from the pool of judicidficers are efficient in civil cases.

One of the complaints about the judges recruitechfcareer bureaucrats is that they have
a tendency to be bureaucratic and hierarchic imsgecmaking process. They have a
tendency to follow the instruction of their seniarsd are more of a compliance oriented
rather than creative minded. The stronger pointhete career judges however is that
they are well informed about the court procedum tazined in judgment writing.

It may be noted that the Coordination Committeer@seen given any role in selection
of judges for promotional appointment purpose. Thatters related to promotional
appointment of District Judge to Appellate Courdga and Appellate Court judge to
Supreme Court judges is decided by the Judicial n€Cibuon the basis of their

performance evaluation and seniority.

ROLE OF THE PARLIAMENT IN APPOINTMENT OF THE JUDGES

Article 155 of The Interim Constitution 2063 madeecial provision for parliamentary
hearing of appointment of judges and chief justE®&lepal. It requires the nominating
authority to send the selected candidate for padi@ary hearing prior to their
appointment. Rule 213 of the Legislature-Parlianiues 2063 provides the procedure
for hearing and decision making. Parliamentaryihgaor appointment of judges is an
unusual phenomenon in cabinet system of governmerftere is no parliamentary
hearing in Britain, Canada, India or Australia.tBwey do discuss the government policy
on appointment of judges and transfer of judgesparliamentary system, the parliament
is expected to call the government to account for anhealthy policy or practice in
appointment of judges. This also imply that theiglary is very much the concern of the
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elected government and representatives and theg trev right and responsibility to

ensure the proper nomination and appointment ofigadn the courts. Keeping the
elected government free from appointment process imake them unaccountable for
matters which are of special concern to soveregpple. But at the same time there is
also a great concern of politicization of appointtngrocess by the political wings of the
government. It has been a matter of great challéadmlance between the two values.
When the concept of judicial council was introdudéevas basically meant to check and
mitigate negative impact of involvement of politieangs of government in appointment

process and not to bypass them.

Legislative hearing is more akin to presidentiagdteyn. This is adopted as an essential
check and balance in exercise of executive authbyitthe chief executive in presidential
model of governance. In presidential system ofegoment, president is not accountable
to legislature for day to day exercise of execupesver. He or she cannot be censured
on the basis of policy issues. He cannot be rechdwyepassing vote of no confidence.
He can at best be impeached for proven ground sbehiavior, incapacity or failure to
discharge the duties in good faith through twodimrajority of the legislature. Hence the
legislative control on appointing power was thouighibe a necessary evil.

In Nepal we have introduced a mix of both. Heaimgfself is an effective method of
ensuring accountability and transparency. Bufgtestion is whether the hearing should
be at the level of Judicial Council and Constitnéib Council or at the level of
parliament. Nepal being parliamentary democracysheuld avoid any constitutional
regime which will shift the burden of accountalyiliof appointment to candidates
themselves. The burden of accountability is to iseldhrged by the elected government
and its concerned agencies which has a final sapmpointment process. The provision
itself being interim we cannot say whether it wobhtdretained in the final constitution to
be enacted by the constituent assembly. What woealthe selection and appointment
process for judges in a federal republic Nepalgaim an altogether a different issue
which cannot be predicted here. It all will depemdhow the election result will emerge.
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